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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONS 

IN THE MATTER OF: 

General Motors LLC 
Saginaw Metal Casting Operations 
1629 North Washington Avenue, 
Saginaw, Michigan 

EPA ID# MIK 277 668 315 
RESPONDENT 

) ADMINISTRATIVE ORDER ON CONSENT 
) 
) EPADocketNo. 
) 
) 
) 
) 
) 
) Proceedings under Section 3008 
) Resource Conservation and Recov 
) as amended, 42 U.S.C. § 6928(h). 
) 

I. JURISDICTION 

1. The United States Environmental Protection Agency ("EPA") is issuing this 
Administrative Order on Consent ("Order") to General Motors LLC ("Respondent" or "GM") 
under Section 3008(h) of the Solid Waste Disposal Act, commonly referred to as the Resource 
Conservation and Recovery Act of 1976 ("RCRA"), as amended by the Hazardous and Solid 
Waste Amendments of 1984, 42 U.S.C. § 6928(h). The authority vested in the Administrator to 
issue orders under Section 3008(h) ofRCRA, 42 U.S.C. § 6928(h), has beendelegated to the 
Regional Administrators, and further delegated to the Director, Land and Chemicals Division, 
EPA Region 5. 

2. a. The GM Saginaw Metal Casting Operations (SMCO) Facility ("SMCO Facility" or 
"Facility") is located at 1629 North Washington Avenue (at Veterans Memmial Highway), 
primarily in the City of Saginaw and partially in the Township of Buena Vista, Saginaw County, 
Michigan, and encompasses approximately 350 acres ofland. The SMCO Facility was a portion 
ofa larger automotive manufacturing complex owned and operated by General Motors 
Corporation ("GMC"), which became insolvent and was subsequently renamed Motors 
Liquidation Company ("MLC") in 2009. As patt of a §363 sale under Chapter 11 of the United 
States bankruptcy code, cettain assets ofMLC were sold to Respondent on July 10,2009, 
including the parcels of land that comprise the SMCO Facility as shown in Exhibit 1. GM refers 
to the company formed on July 10,2009 as a result of the §363 Asset Sale pursuant to. the 
bankruptcy. Any reference in this Order to historical documents or to the property or work prior 
to July I 0, 2009 refers to the work performed by GMC which includes work on Revitalizing 
Auto Communities Envirorrmental Response Trust ("RACER") and/or GM propetty. Any past 
work performed by GMC or MLC will be referenced to herein as GMC. The SMCO Facility has 
been operated by Respondent since the asset sale; the adjacent property retained by MLC (ID 
number MID 041 793 340) is now owned and operated by RACER, and is covered under a 



separate Administrative Order on Consent No. RCRA-05-2011-0023 dated September 29, 2011 

("RACER Order"). The RACER Order applies to the facility having the ID number MID 041 

793 340 issued by U.S. EPA. Respondent shall not be obligated to perform investigations or 

remediation on RACER property and shall not be subject to any tetm, obligation or condition of 

the RACER Order. This Order to GM, combined with the Order to RACER, will address all of 

the property covered under the original Unilateral Administrative Order (V-W -003-95) 

previously issued to GMC on July 9, 1995. 

b. The entire SMCO Facility consists of three parcels, shown on Exhibit I: 

SMCO Main Parcel- is comprised oflnvestigative Units (IUs) A, B, C, D, E, and F as detailed 

in Section IV, Paragraph 8 and includes the cunent foundry operations and a leased area that 

cmTently manages aggregate 

Landfill Parcel- is comprised ofiU J as detailed in Section IV, Paragraph 8 and includes 

SMCO's operating licensed Type III Industrial Landfill 

Clay Pile Parcel- is comprised of a portion ofiU I as detailed in Section IV,Paragraph 8 and 

includes clean clay stored for capping of the Type III Industrial landfill 

3. Respondent agrees not to contest EPA's jnrisdiction to issue this Order, to enforce its 

terms, or to in1pose sanctions for violations of the Order. 

4. Respondent waives any rights to request a hearing on this matter pursuant to Section 

3008(b) ofRCRA, 42 U.S.C. § 6928(b ), and 40 C.F.R. Part 24, and consents to the issuance of 

this Order without a hearing under Section 3008(b) ofRCRA, 42 U.S.C. § 6928(b), as a Consent 

Order issued pursuant to Section 3008(h) ofRCRA, 42 U.S.C. § 6928(h). 

II. DEFINITIONS 

5. TlJ.:is Order incorporates the definitions in RCRA, 42 U.S.C. §§ 6901 - 6922k, and the 

regulations promulgated under RCRA unless otherwise specified. 

III. PARTIES BOUND 

6. This Order applies to and binds EPA, Respondent and its agents, successors, assigns, 

trustees, receivers, and all persons, including but not limited to contractors and consultants, 

acting on behalfofRespondent Respondent will be responsible for and liable for any violations 

of this Order, regardless of Respondent's use of employees, agents, contractors, or consultants to 

perform Work required by this Order. 

7. No change in ownership or corporate or partnership status relating to the SMCO Facility 

will alter Respondent's obligations under this Order. Any conveyance of title, easement, or other 
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interest in the SMCO Facility, or a portion of the SMCO Facility, v,~ll not affect Respondent's 

obligations under this Order. Respondent will give written notice of this Order to any successor 

in interest prior to transferring ownership or operation of the SMCO Facility or a portion thereof 

and will notify EPA in writing within five days of the transfer. This written notice will describe 

how Respondent has assured that, despite the transfer, all institutional controls required now or 

in the future for the SMCO Facility will be implemented and maintained. This Paragraph will 

not apply if EPA and Respondent agree that this Order has terminated as to the SMCO Facility 

or any relevant portion of the SMCO Facility. 

N. BACKGROUND 

8. History of Operations for SMCO Facility 

Comprising approximately 350 acres, the SMCO Facility is located in the City of Saginaw and 

Buena Vista Township, Michigan, and is shown 011 Exhibit 1. Surrounding areas consist of the 

remaining portions of the property formerly owned and operated by GMC (and cmrently owned 

by RACER), residential subdivisions and mixed commercial and light industrial use properties. 

The SMCO Facility was first developed in 1895 by Wm. Shutte and Co. Planing Mill and 

LumberYard. Information regarding the SMCO Facility prior to 1894 is not available. The 

following Investigative Units ("IUs") were purchased by GM and are part of the SMCO Facility 

under this Order and are shown on Exhibit 1. 

a. IU A - The former Sluice Sand and Bulk Storage Area is being used under a lease 

agreement between GM and International Materials. International Materials has been operating 

on the SMCO Facility under a lease from GMC and now GM within lU A since 1995. 

International Materials operations consist of aggregate material handling, and screening debris 

and recyclable metals from the SMCO waste sands. 

b. IU B- The area of the SMCO Facility that was occupied by theFormer Chevrolet 

Parts Plant (Former Parts Plant) was previously occupied by the Marquette Motor Car Plant and 

the Rainier Motor Car Company. The Marquette Motor Car Plant was closed from 1911 until 

1917, when Chevrolet purchased the property and contracted with the U.S. Govemment to aid in 

production for the war effort. GMC continued operations at the Former Parts Plant until 

shut-down in 1982. The Fonner Parts Plant was subsequently demolished in 1985 and is vacant 

land. 

c. IU C- This inlet reservoir is part of the process water recirculation system and was 

also formerly used by GMC in the old Wastewater Treatment system for both the SMCO Facility 

and the Former Nodular Iron Plant and includes the inlet reservoir of water available for SMCO 

Plant operations. 

d. IUD- The SMCO Facility (formerly called the Grey Iron Plant and Saginaw Central 

Foundry), including the area north of the Fonner Pmis Plant and the Riverdock Area north ofthe · 
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Grey Iron Plant, was purchased by GMC sometime between 1910 and 1918. Construction of the 
original plant (named "Saginaw Central Foundry") reportedly began in September 1918, became 
operational by 1919, and has rmdergone five completed modernizations (major expansions or 
SMCO Facility upgrades) in the subsequent years. The fifth modemization (Gen IV) ofthe. 
SMCO Plant was initiated in 2005, when the SMCO Plant switched from iron and aluminum 
casting to entirely aluminum casting. The SMCO Plant cunently specializes in the production of 
aluminum engine blocks and aluminum cylinder heads and is cunently undergoing a 
modernization featuring a V -6 engine block and head casting and machining operation. 

e. IU E- The former River Dock area is being used under a lease agreement between 
GM and International Materials for material storage. International Materials expanded 
operations at the SMCO Facility in 2006 to utilize the majority of IU E. International Materials 
operations consist of aggregate material handling, and screening debris and recyclable metals 
from the SMCO waste sands. IU E also contains the new SMCO Facility WWTP, which 
cunently receives an average flow of approximately 2 to 3 million gallons per day. Once the 
water has been used, the excess water is ultimately discharged to the City of Saginaw POTW 
after treatment. 

f. IU F- This area was historically used for commercial operations prior to purchase by 
GMC. GMC used this area for the fmmer Central Foundry Administration building untill998, 
when the building was demolished. In addition, GMC constructed the Advanced Materials 
Development Center (AMDC), more recently known as the Casting 
Validation Development Center (CVDC), in 1965, which was used as a warehouse for reeeiving 
incoming product materials. In 1991 it was renovated for unique automotive components and 
experimental materials. The CVDC was also demolished in 2008 and is currently vacant land. 

g. IU I- (Portion purchased by GM) was part of a former iron slag storage area and is 
cunently the location of clean clay storage to be nsed for tl1e eventual capping of the SMCO 
Facility landfill designated as IU J. 

h. IU J- The SMCO Facility landfill (IU J) began receiving waste in 1978 and accepts 
waste sands generated during manufacturing operations (sand molds from the SMCO Plant 
aluminum foundry process). It is an operating Type III Industtiallandfill, licensed by tl1e State 
of Michigan (License Number 9297). 

9.. Pdor corrective action at the SMCO Facility 

EPA issued GMC a Unilateral Administrative Order ("UAO") (V-W-003-95) on July 9, 1995. 
Under the tenus of the UAO, GMC (and subsequently GM) completed several work plan 
investigations, reports and Interim Measures ("IMs") at the SMCO Facility under the oversight 
and approval of EPA. A publicly accessible repository for information regarding Conective 
Action activities has been established at the City of Saginaw POTW. GMC or GM has completed 
the follovnng list of prior conective actions that have satisfied the requirements set forth under 
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the UAO, ru1d only the Work identified in Section VII of the Order remains to be performed by 

Respondent. 

a. A Description of Cunent Condition ("DOCC") Report was submitted on August 22, 

1995 and Addenda to the DOCC were submitted on October 10, 1997, March 13, 1998, 8lld 

December 17, 1998. The DOCC and associated addenda summarized, as part of determini_ng the 

Areas of Interest ("AOis") for the SMCO Facility, where historically wastes were stored, placed 

or released, described illlY investigations or cleanups or closures previously perfonned at the 

SMCO Facility, and identified those AOis which still required additional investigation to 

determine whether there were remaining unacceptable exposures to human health and the 

environment after investigations, cleanups, or closures had been completed. 

b. A Pre-Investigation Evaluation ofConective Measure Technologies (Task II) was 

prepared illld submitted October 6, 1995. 

c. A RCRA Facility Investigation ("RFI") Work Plilll including various work plru1 

addenda were prepared, as necessary, and submitted to EPA for review 8lld comment. 

Comments and/or approvals were provided by EPA either verbally during conference calls, or 

meetings, or in writing. An RFl has been performed in phases, beginning in September 1998 to 

the cement date pursuant to this Work Plan illld associated addenda. Soil, groundwater 8lld 

surface water illld sediment illlalytical data have been collected to support the RCRA Corrective 

. Action. The following documents were prepared and submitted to EPA that relate to the scope 

of the RFI. 

• A RCRA Facility Investigation (RFI) Work Plilll was prepared and submitted on 

November 3, 1995. 

• A RFI Work Plan (Task III) for Phase 1A- Revision 2 was submitted on June 9, 

1998. 
• An addendum to the June 1998 (Revision 2) Phase 1A RFI Work Plilll was submitted 

on December 9, 1998. 

• A Phase 1A RFI Report and Phase lB RFI Work P1illl, which included the Quality 

Assurance Project Plan illld a Health and Safety Plan, were submitted on June 7, 

1999 and April19, 2000, respectively. 

• An amendment to the June 1999 Phase 1A RFI Report and Phase 1B RFI Work Plilll 

was submitted on June 4, 2001 

• An Evaluation of the Phase lB RFI Saginaw River Sedinlent and Surface Water 

Data was submitted on October 2001 

• A RFI Phase lB AmendmentNo. 2 to the April19, 2000 Phase 1A RFI Report and 

Phase 1B RFI Work Plan was submitted August 21, 2002 

• A RFI -Phase 1 C Work Plan was submitted to complete the investigation of the 

SMCO Facility and fill data gaps on the entire property owned by GMC (RACER 

8lld GM) on December 9, 2004. 
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d. Environmental Indicator ("El") determinations for· documenting that "Cmrent human 

exposmes are under control" (CA 725) and "Migration of contaminated groundwater is 

stabilized" (CA750) were presented in the EI Repmi and approved by EPA on September 17, 

2003. From 2006 to the present, annual monitoring as pmi of the EI has been conducted with 

results being snbmitted to EPA annually. 

e. The Phase 1 C Report was written as a RFI Report, including baseline humm1 health 

and ecological risk assessments, for the entire property owned by GMC (now owned by RACER 

and GM) and was submitted to EPA on January 5, 2007, then re\•ised and resubmitted on March 

7, 2007. 

f. A Final RFI Report for the GM~owned pmtion of the property was completed and 

submitted on August 15,2012, with supplemental infonnation provided on January 24,2013, 

_ and January 30, 2015. EPA approved the Final RFI Repmi for the GM-owned portion of the 

property on August 5, 2015. 

g. An IM Work Plan for PCB-Impacted Areas was submitted to EPA on December 9, 

2004 describing the proposed removal of PCB impacted soil in IUD and IU E. EPA approved 

the IM Work Plan and the Amendment to the IMWork Plan on January 21,2006. The work was 

conducted between July 2005 and May 2006. An IM Completion Report was submitted to EPA 

on August 9, 2006. · 

h. An IM Work Plan for LNAPL-Impacted Soil in IU B was submitted to EPA on 

December 9, 2004 describing the proposed removal ofLNAPL from an area in IU B. During 

additional investigation and evaluation of this area, a passive collection system was installed in 

the well with observed LNAPL. This passive collection system removed all LNAPL from the 

well, as shmvn through 8 years of monitoring. A letter was submitted to EPA requesting the 

withdrawal 'of the IM Work Plan due to a lack ofLNAPL presence. EPA approved the request in 

a letter dated August 6,2009. 

i. A Polychlorinated Biphenyl ("PCB") groundwater collection and treatment system 

was installed in the #8 Moldline in the basement (which is part of ill- D), located beneath the 

operating SMCO Plant. TI1e system has been operated as needed since that tin1e, 

j. Areas of soil in IU-A and IU-E where manganese potentially exceeded generic 

particulate air inhalation state screening criteria (for areas where excessive truck traffic could 

occm) were covered with soil. 

V. DETERMINATIONS 

10. After consideration of the Administrative Record, the Director, Land and Chemicals 

Division, EPA Region 5, has made the following conclusions of law and determinations: 
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a. Respondent is a "person" within the meaning of Section1004(1 5) of RCRA, 42 

U.S.C. § 6903(15). 

b. Respondent is the owner or operator of a facility that has operated under interim 

status subject to Section 3005(e) ofRCRA, 42 U.S.C. § 6925(e). 

c. Certain wastes and constituents found at the SMCO Facility are hazardous wastes 

and/or hazardous constituents pursuant to Sections 1004(5) and 3001 ofRCRA, 42 U.S.C. §§ 

6903(5) and 6921, and 40 C.F.R. Part 261. · 

d. There is or has been a release of hazardous wastes or hazaxdous constituents into the 

environment from the SMCO Facility. 

e. The actions required by this Order are necessary to protect human health or the 

environment 

VI. PROJECT MANAGER 

11. EPA and Respondent ("Parties") must each designate a Project Manager and notify each 

other in writing of the Project Manager selected within 14 days ofthe effective date of this 

Order. Each Project Manager will be responsible for overseeing the implementation of this 

Project. The Parties must provide prompt written notice whenever they change Project 

Managers. 

VII. WORK TO BE PERFORMED 

12. Pursuant to Section 3008(h) ofRCRA, 42 U.S.C. § 6928(h), Respondent agrees to and is 

hereby ordered to perform the actions specified in Section VII (hereinafter, the "W ark"), in the 

manner and by the dates specified here. Respondent represents that it has the technical and 

financial ability to carry out corrective action at the SMCO Facility. Respondent must perfonn 

the Work undertaken pursuant to this Order in compliance with RCRA and other applicable 

federal and state laws and their implementing regulations, and consistent vrith all relevant EPA 

guidance documents as appropriate to the SMCO Facility. This guidance includes, but is not 

limited to, the Docm11entation of Environmental Indicator Determination Guidance, relevant 

portions of the Model Scopes of Work for RCRA Corrective Action, and EPA's risk assessment 

guidance. 

13. Nothing herein shall be construed as restricting Respondent from performing an 

irrnnediate or emergency response to a release or threat of a release as may be necessary to 

protect human health or the environment. Upon the discovery of a release or threat of a release of 

hazardous wastes or hazardous constituents to the environment from the SMCO Facility 

requiring an immediate or emergency response in accordance with the preceding sentence, 

Respondent must provide EPA with prompt oral notification and written notification within 7 
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days, summarizing the immediacy and magnitude of the potential threats to human health and the 

environment and the immediate or emergency response perfonned. 

14. Respondent must propose to EPA, within 90 days ofthe effective date of tlus Order, fmal 

conective measures necessary to protect human health and the environment from all cunent and 

futnre unacceptable risks due to releases of hazardous waste or hazardous constituents at or from 

the SMCO Facility (the "Final Conective Measures Proposal"). The proposal must describe all 

corrective measures implemented at the SMCO Facility since the effective date of this Order. It 

must also include a description of all other final corrective measures that Respondent evaluated, 

a detailed explanation of why Respondent prefened the proposed final conective measures, and 

cost estin:rates for the final corrective measures evaluated. The proposal must also include a 

detailed schedule to constmct and implement the final conective measures, and provision to 

submit, a Final Remedy Construction Completion Report. The proposed schedule must provide 

for Respondent to complete as much of the initial constmction work as practicable withll:r one 

year after EPA selects the final corrective measures and that Respondent complete all final 

corrective measures within a reasonable period of time, to protect human health and the 

environment. 

15. As part of developing its Final Conective Measures Proposal, Respondent must propose 

appropriate risk screeiJ.ing criteria, cleanup objectives, and points of compliance under current 

and reasonably expected future land use scenarios and provide the basis and justification for 
these decisions. 

16. EPA may request supplemental information from Respondent if EPA determines that any 

subuJ.ission required m:rder this Order does not provide an adequate basis to select fmal con·ective 

measures that will protect human health and the enviromnent fi-om the release of hazardous 

waste and hazardous constituents at or from the SMCO Facility. Respondent must provide 

timely any supplemental infommtion that EPA requests in writing. 

17. EPA will provide the public with an opportunity to review and comment on its proposed 

final conective measures, including a detailed description and justification for the proposal (the 

"Statement of Basis"). Following the public comment period, EPA will select the final 

con·ective measures, and \\~ll notify the public of the decision and rationale in a "Final Decision 

and Response to Comments" ("Final Decision"). 

18. Except as provided for in Paragraph 53 of Section XIII (Dispute Resolution), upon notice 

by EPA, Respondent must implement the finalconective measures selected in EPA's Final 

Decision according to the schedule in the Final Decision. 

19. Reporting and other requirements: 

a. Respondent must establish a publicly accessible repository for information regarding 

SMCO Facility activities and conduct public outreach and involvement activities until two years 
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after the Final Remedy Construction Completion Report is approved by EPA. 

b. Respondent must provide quarterly progress repmts to EPA by the fifteenth day of 

the month after the end of each quarter until the Filial Remedy Construction Completion Report 

is approved by EPA, and then annually thereafter. The report must list Work perfom1ed to date, 

data collected, problems encom1tered, project schedule, and percent project completed. 

c. The Parties will cormnunicate frequently and in good faith to assure successful 

completion of the requirements of this Order, and will meet on at least a semi-annual basis nntil 

the Final Remedy Construction Completion Report is approved by EPA to discuss the Work 

proposed and performed under this Order. Thereafter, the Parties will determine the appropriate 

frequency of ongoing commnnication not otherwise specified by this Order. Consistent with the 

attached EPA letter, dated September 9, 20 13, (Exhibit 2), the Parties will use best efforts to 

identify, discuss, and resolve potential issues as early as possible regarding deliverables through 

the use ofinfmmal meetings, conference calls and e-ma.il, with the goal that the Respondent's 

submitted deliverables may be approved by EPA under Section VIII (EPA Approval of 

Deliverables) without signifrcm1t additional comment or revision. However, any failure by either 

EPA or Respondent to comply with the informal process described in Exhibit 2 shall not excuse 

Respondent from performance in complimce with and by the deadlines required by this Order. 

d. Respondent must provide a Final Remedy Construction Completion Report · 

documenting all Work that it has performed pursumt to the schedule in EPA's Final Decision. 

The Final Remedy Construction Completion Report must provide a description of the 

environmental results of the final remedy and any interim conective measures including, but not 

limited to, (1) the volume for each ofthe following that were treated or removed, as appropriate 

for the conective measures perfotmed: soil, sedinlent, vapor, groundwater, surface water, and 

materials in containers addressed or to be addressed by the response actions; and (2) an estimate 

of the mass of contaminants mitigated as part of those materials addressed. 

e. If ongoing monitoring or operation md maintenance is required after construction of 

the final cmrective measures, Respondent must include an operations and maintenance plan in 

the Final Remedy Construction Completion Report. Respondent must revise and resubmitthe 

report in response to EPA's written comments, if any, by the dates EPA specifies. Upon EPA's 

written approval, Respondent must implement the approved operation and maintenance plan 

according to the schedule and terms of the plan. 

f. All sampling and malysis conducted under this Order must be perfmmed in 

accordance with the RegionS RCRA Quality Assurance Project Plan Policy (Aprill998) as 

appropriate for the SMCO Facility, and be sufficient to identify and characterize the nature and 

extent of all releases as required by this Order. EPA may audit laboratories Respondent selects 

or require Respondent to purchase and have analyzed my performance evaluation samples 

selected by EPA which are compounds of concern. Respondent must notify EPA in writing at 

least 14 days before begim1ing each separate phase of field work performed under this Order. At 
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the request of EPA, Respondent will provide or allow EPA or its authorized representative to 

take split or duplicate samples of all samples Respondent collects under this Order. 

g. Respondent shall provide cost estimates in any investigation and/or remedial 

measme work plan submittal. 

20. The EPA Project Manager may extend any deadline in this Section for 90 days or less 

with viritten notice to the Respondent. Extensions of greater than 90 days require written 

approval from the Chief of the Remediation and Reuse Branch, Land and Chemicals Division. 

VIII. EPA APPROVAL OF DELIVERABLES 

21. Respondent must submit deliverab1es required by Paragraphs 14, 19d, and 19e of this 

Order to EPA for approval or modification. All deliverables must be received at EPA by the 

dates specified pursuant to this Order. 

22. For all deliverables described in Paragraph 21 that require EPA review and approval, 

EPA will make good faith efforts to act pmsuant to this Section within 60 days of receipt of the 

deliverables required by Paragraphs 14, 19d, and 19e. If EPA fails to act within this 60-day 

period, EPA will grant Respondent's reasonable request for an extension of any subsequent 

deadline that is affected. 

23. After review of any deliverable that is required to be approved pursuant to this Order, 

EPA will: (a) approve, in whole or in part, the submission; (b) approve the submission upon 

specified conditions; (c) modify the submission to cure the deficiencies; (d) disapprove, in whole 

or in part, the submission, directing that Respondent modify the submission; or (e) any 

combination of the above_ However, EPA will not modify a submission without first providing 

Respondent with a notice of deficiency and an opportunity to cme within 45 days or such longer 

time as specified by EPA, except where EPA determines that to do so would cause serious 

disruption to the Work or where EPA has previously disapproved that particular submission due 

to a material defect and EPA detetmines that the deficiencies in the resubmission indicate a bad 

faith lack of effort to submit an acceptable deliverable. 

24. In the event of approval, approval upon specified conditions, or modification by EPA, 

pursuant to Paragraph 23(a), (b), or (c), Respondent must proceed to talce any action required by 

the deliverable, as approved or modified by EPA subject only to Respondent's right to invoke the 

Dispute Resolution procedures set forth in Section XIII (Dispute Resolution) relating to the 

modifications or conditions made by EPA. In the event that EPA modifies the submission to 

cure the deficiencies pui·suant to Paragraph 23 (c) and EPA determines the submission has a 

material defect, EPA retains its right to seek stipulated penalties, subject to the provisions set 

fmth in Section XII (Stipulated Penalties). 
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25. Resubmission ofDeliverable. Upon receipt of a notice of disapproval, in whole or in 

pmt, pursuant to Paragraph 23(d), Respondent must, within 45 days or such longer time as 

specified by EPA in such notice; correct the deficiencies and resubmit the deliverable for 

approval. Any stipulated penalties applicable to the submission, as provided in Section XII 

(Stipulated Penalties), shall accrue during the 45 day opportunity to cure period or otherwise 

specified period but shall not be payable unless the resubmission is disapproved or modified due 

to a material defect as provided in Paragraph 23. 

26. Notwithstanding the receipt of a notice of disapproval pursuant to Paragraph 23(d), 

Respondent must proceed, at the direction of EPA, to take any action required by any non­

deficient portion of the submission. Implementation of any non-deficient portion of a 

submission shall not relieve Respondent of any liability for stipulated penalties for the deficient 

portion of the deliverable under Section XII (Stipulated Penalties). 

27. In the event that a resubmitted deliverable, or portion thereof; is disapproved by EPA, 

EPA may again require Respondent to correct the deficiencies, in accordance with the preceding 

Paragraphs. EPA also retains the right to modify or develop the plan, report or other item subject 

to the conditions set forth in Paragraph 23. Respondent must implement any action as required 

in a deliverable which has been modifted or developed by EPA, subject only to Respondent's 

right to invoke the procedures set forth in Section XIII (Dispute Resolution). 

· 28. If upon resubmission, a deliverable is disapproved or modified by EPA due to a material 

defect, Respondent shall be deemed to have failed to submit such deliverable timely and 

adequately unless Respondent invokes the dispute resolution procedures set fmih in Section XIII 

(Dispute Resolution) and EPA's action to disapprove or modify a deliverable is overturned 

pursuant to that Section. The provisions of Section XIII (Dispute Resolution) and Section XII 

(Stipulated Penaltks) shall govern the implementation of the Work and accrual and payment of 

any stipulated penalties during Dispute Resolution. If EPA's disapproval or modification is 

upheld, stipulated penalties shall accrue for such violation from the date on which the initial 

submission was originally required, as provided in Section XII (Stipulated Penalties). 

29. All deliverables required to be submitted to EPA under this Order, shall, upon approval 

or modification by EPA, be incorporated into and be enforceable under this Order. In the event 

EPA approves or modifies a portion of a deliverable required to be submitted to EPA under this 

Order, the approved or modified portion shall be enforceable under this Order. 

IX. ACCESS 

30. For any purpose related to this Order, upon reasonable notice, and at masonabte times, 

EPA, its contractors, employees, and any designated EPA representatives may enter and freely 

move about the SMCO Facility to, among other things: interview SMCO Facility personnel and 

contractors with respect to the requirements set forth in this Order; review Respondent's progress 

in carrying out the terms of this Order; conduct tests, sampling, or monitoring as EPA deems 
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necessary to verify compliance with the Order; use a camera, sound recording, or other 

documentary equipment to docun1ent compliance with the Order; and verify the repmts and data 

Respondent submits to EPA. Respondent will penrrit such persons to inspect and copy all non­

privileged photographs and documents, including all sampling and monitoring data, that pmtain 

· to Work w1dertaken under this Order and that are within the possession or under the control of 

Respondent or its contractors or consultants. Respondent may request split samples, or copies of 

all photographs, tapes, videos or other recorded evidence created by EPA and releasable nnder 

the Freedom of Infmmation Act. 

31. If Respondent must go beyond the SMCO Facility's bmmdary to perfmm Work required 

by this Order, Respondent must use its best efforts to obtain the necessary access agreements 

from the present ov,ner(s) of such property within 30 days after Respondent knows of the need 

for access. Any such access agreement must provide for access by EPA and its representatives. 

Respondent must submit a copy of any access agreement to EPA's Project Manager. If it does 

not obtain agreements for access within 30 days, Respondent tnust notify EPA in writing within 

14 additional days of both the efforts undertaken to obtain access and the failure to obtain access 

agreements. EPA may, at its discretion, assist Respondent in obtaining access. If Respondent in 

good faith ca1111ot obtain tinlely access, the deadlines in Section VII may be adjusted by EPA 

accordingly. 

32. Nothing in this Section limits or otherwise affects EPA's right of access and entry under 

applicable law, including RCR.A. and the Comprehensive Environmental Response, 

Compensation and Liability Act ("CERCLA"), 42 U.S.C. §§ 9601-9675. 

X. COST ESTIMATES AND ASSURANCES OF FINANCIAL RESPONSIBILITY 
FOR COMPLETING THE WORK 

33. Estimated Cost of the Work: 

a Respondent must subtrrit to EPA. detailed written estin1ates, as described in this 

Paragraph 33, in cunent dollars, of the cost of hiring a third party to perform the Work (Cost 

Estimate). A third party is a party who (i) is neither a parent nor a subsidiary of Respondent and 

(ii) does not share a common parent or subsidiary with Respondent. The Cost Estinlate shall not 

incorporate any salvage value that may be realized from the sale of wastes, SMCO Facility structures 

or equipmept, land or other assets associated V\cith the SMCO Facility. 

b. Respondent has submitted, and EPA has approved, an initial Cost Estimate consistent 

with Paragraph 33.a. which covers the cost of performing the Work required under Paragraph 12. 

c. Within 3 0 days of receipt by Respondent of the Final Decision under Paragraph 17, 

Respondent must submit to EPA for review and approval a revised Cost Esti:nlate accollilting for 

the costs of all remaining Work, including, but not limited to, all remaining investigations and 

repmts, construction work, implementation, monitoring, and other long term care work. 
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d. Respondent must annually adjust the Cost Estimate for inflation and for changes in 

the scope of the Work .. By November 16 each year Respondent must submit the annually 

adjusted Cost Estimate to EPA for review and approval. 

e. EPA will review each Cost Estimate submitted by Respondent and will notify 

Respondent ofEP A's approval, appro"val with modifications, or disapproval of the Cost 

Estimate. EPA shall review and either approve or disapprove Respondent's annual Cost 

Estimate prior to January 15 of each year to provide Respondent with sufficient time to satisfy its 

obligations as set forth in Paragraph 34.b., below. EPA's disapproval of any Cost Estimate must 

be consistent with Paragraph 33 .f., below. 

f. If at any time EPA determines that a Cost Estimate provided pursuant to this 

Paragraph is inadequate, EPA shall notify Respondent in writing, stating the basis for its 

detetmination. If at any time Respondent becomes aware of information indicating that any Cost 

Estimate provided pursuant to this Section is inadequate, Respondent must notify EPA in writing 

of such information within ten (1 0) days. Within 30 days of EPA's notification Respondent must 

submit a revised Cost Estimate to EPA for review. 

34. Assnrances of Financial Responsibility for Completing the Work: 

a In order to secure the full and final completion of the Work in accordance with this 

Order, Respondent shall establish and maintain financial assnrance for the benefrt of EPA in" the 

arnotmt of the most recent approved Cost Estimate. Respondent has selected as initial financial 

assurance a snrety bond pnrsuant to Paragraph 34.d. i- vi., below, in the amount of the approved 

initial Cost Estimate and in the form attached hereto as Exhibit 3. The initial financial assurance 

as set forth in Exhibit 3 is satisfactory to EPA in form and substance. Within 45 days after the 

effective date of this Order, Respondent shall execute or otherwise finalize all instruments or 

other docnments required in order to make the selected financial assnra.nce legally binding in a 

form substantially identical to the documents attached hereto as Exhibit 3, and such financial 

assurance shall be fully effective. Respondent shall submit all executed and/or otherwise 

finalized instruments or other docnments to EPA within 60 days after the effective date of this 

Consent Order. 

b. Respondent must annually adjust the financial instrument or financial test 

demonstration as necessary to reflect the most recent Cost Estimate approved by EPA by April 

2nd of each calendar year. Respondent must use one or more of the financial assurance forms 

described in Paragraphs 34.d.i.- vi., below. lf the annual adjustment is insignificant (a 

cumulative increase ofless than 5% ), Respondent may propose no adjustment is necessary. 

c. Any and all financial assurance documents provided pursuant to this Order must be · 

submitted to EPA for review in draft form, without the inflation adjusted Cost Estimate amount 

if such information is not yet available to Respondent, at least 45 days before they are due to be 

filed and must be compliant with 40 CFR Part 264, Subpart H, and this Order, as detemli.ned by 
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EPA Respondent must maintain adequate financial assurance until EPA releases Respondent 

from this requirement under Paragraph 35.c., below. 

d. To fulfill any financial assurance obligation pursuant to this Order, Respondent shall 

select and implement one or more of the mechanisms specified in i-vi below that are 

substantially equivalent to 40 C.P.R. Part 264, Subpart H. 

1. A trust fund established for the benefit of EPA, administered by a trustee who 

has the authority to act as a trustee under Federal or State law and whose trust 

operations are regulated and examined by a Federal or State agency, and that 

is acceptable in all respects to the EPA. The trust agreement must provide 

that the trustee must make payments from the fund as the Director, Land and 

Chemicals Division, EPA Region 5, shall direct in writing to (1) reimburse 

Respondent from the fund for expenditures made by Respondent for Work, or 

(2) to pay any other person whom the Director, Land and Chemicals Division, 

. EPA Region 5, detennines has performed or will perfonn the Work. The trust 

agreement must further provide that the trustee must not refund to the grantor 

any amounts from the fimd unless and until EPA has advised the trustee that 

the Work has been successfully completed. 

11. A surety bond guaranteeing perfom1ance of the Work, or guaranteeing 

payment at the direction of EPA into a standby trust fund that meets the 

requirements of the trust fund in Paragraph 34.d.i, above. The surety 

company issuing the bond must, at a minimum, be among those listed as 

acceptable sureties on Federal Bonds as set forth iu Circular 570 of the U.S. 

Department of Treasury. 

111. An irrevoc[\ble letter of credit, payable at the direction of the Director, Land 

and Chemicals Division, EPA Region 5, into a standby trust fund that meets 

the requirements of the trust fimd in Paragraph 34.d.i , above. The letter of 

credit must be issued by a financial institution (i) that has the authority to 

issue letters of credit, and (ii) whose letter-of-credit operations are regulated 

and examined by a Federal or State agency. 

iv. An insw-ance policy that (i) provides EPA with rights as a beneficiary; and 

(ii) is issued by an insurance canier that (a) has the authority to issue 

insurance policies in the applicable jurisdiction, and (b) whose insw-artce 

opel'ations are regulated and examined by a Federal or State agency. The 

insurance policy must be issued for a face arnotmt at least equal to the Cost 

Estin1ate, except where costs not covered by the insurance policy are covered 

by another financial assurance instrument, as pennitted in Paragraph 34.d . 

The policy must provide that the insurer shall make payments as the Director, 

Land and Chemicals Division, EPA Region 5, shall direct in writing (i) to 
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reimburse Respondent for expenditures made by Respondent for Work 

perfom1ed in accordance with this Order, or (ii) to pay any other person 

whom the Director, Land and Chemicals Division, EPA Region 5, 

detennines has performed or will perform the Work in accordance with this 

Order, up to an amount equal to the face amount of the policy: The policy 

must also provide that it may not be canceled, terminated or non-renewed 

and the policy shall remain in full force and effect in the event that (i) the 

Respondent is named as a debtor in a voluntary or involuntary proceeding 

under Title 11 (Bankruptcy), TJ.S. Code; or (ii) EPA notifies the insurer of 

Respondent's failure to perfonn, under Paragraph 36 of this Section. 

v. A corporate guarantee, executed in favor of the EPA by one or more of the 

following: (1) a direct or indirect parent company, or (2) a company that has 

a "substantial business relationship" with Respondent (as defmed in 

40 C.F.R. § 264.14\(h)); to perform the Work or to establish a trust fund as 

permitted by Paragraph 34.d.i., above; provided, however, that any company 

providing such a guarantee must demonstrate to the satisfaction of the EPA 

that it satisfies the financial test requirements of 40 C.F.R. § 264.143(±) with 

respect to the portion of the Cost Estimate that it proposes to guarantee. 

VI. A demonstration by Respondent that it meets the fmancial test cliteria of 

40 C.F.R. § 264.143(±) with respect to the Cost Estimate, provided that all 

other requirements of 40 C.F.R. § 264.143(±) are satisfied. 

e. Respondent must submit all original executed and/or otherwise fmalized instruments 

to EPA's Regional Comptroller (MF-lOJ), 77 W. Jackson Blvd., Chicago, lL 60604-3590, 

within 30 days after date of execution or finalization. A transmittal letter stating the name and 

RCRA ID number of the SMCO Facility, Respondent's name and addJ:ess, and the EPA docket 

number of this Order must accompany the instruments. Respondent must also provide copies to 

the EPA Project Manager. 

f If at any time Respondent provides financial assurance for completion of the Work by 

means of a corporate guarantee or financial test, Respondent must also comply with the other 

relevant requirements of 40 C.F.R. § 264.143(±), 40 C.F.R. § 264.151(±), and 40 C.F.R. § 

264.151 (h)( 1) relating to these methods, and will promptly provide any additional info1mation 

requested by EPA from Respondent or corporate guarantor at any time. · 

g. For purposes of the corporate guarantee or the financial test desclibed above, 

references in 40 C.F.R. § 264. 143(±) to "the sum of current closure and post-closure costs and the 

current plugging and abandonment cost estimates" shall mean "the sum of all environmental 

remediation obligations" including obligations under CERCLA, RCRA, TJnderground Injection. 

Control, the Toxic Substances Control Act and any other state or tribal enviromnental obligation 
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guaranteed by such company or for which such company is otherwise financially obligated in 

addition to the Cost Estimate. 

h. Respondent may combine more than one mechanism to demonstrate financial 

assurance for the Work, except mechanisms guaranteeing performance rather than payment may 

not be combined with other instruments. 

i. Respondent may satisfy its obligation to provide financial assurance for the Work by 

providing a third party who assumes full responsibility for the Work and otherwise satisfies the 

obligations of the financial assurance requirements of this Order; however, Respondent shall 

remain responsible for providing financial assmance in the event such third party fails to do so . 

and any financial assurance from a third pariy must be in one of the fmms provided in 

Paragraphs 34.d.i. - iv., above. 

j. If at any time EPA determines that a financial assurance mechanism provided 
pursuant to this Section is inadequate, EPA shall notify Respondent in writing, specifying the 

basis of its determination. If at any time Respondent becomes aware of infonnation indicating 

that any financial assurance mechanism( s) provided pursuant to this Section is inadequate, 

Respondent must notify EPA in writing of such information within ten (1 0) days. Within 90 days 

of receipt of notice of EPA's detennination, or within 90 days of Respondent's becoming aware 

of such infonnation; Respondent must establish and maintain adequate financial assurance for 

the benefit of the EPA which satisfies all requirements set forih in this Section. ,'\ny and all 

financial assurance documents provided pursuant to this Order must be submitted to EPA for 

review in draft form at least 45 days before they are due to be filed and must be compliant "l:v:ith 

40 CFR Part 264, Subpart H, and this Order, as determined by EPA. 

k. Respondent's inability or failure to establish or maintain financial assurance for 

completion of the Work shall in no way excuse performance of any other requirements of this 

Order. 

35. Modification of Amount and/or Fmm of Performance Guarantee: 

a Reduction of Amount of Financial Assurance. If, at any time other than when the 

annual adjustment is due, Respondent believes that the Cost Estimate has diminished below the 

amount covered by the existing fmancial assmance provided under this Order and it is not 

expected to increase prior to the next annual adjustment, Respondent may submit a written 

proposal to EPA for approval to reduce the amount of the fmancial assurance to equal the 

proposed new Cost Estimate. 

b. Change of Form of Financial Assurance. If, at any time other than when the armual 

adjustment is due, Respondent desires to change the form or terms of financial assurance, 

Respondent may submit a written proposal to EPA for approval to change the form of financial 

assurance. The written proposal must specify all proposed instruments or other documents 
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required in order to malce the proposed financial assurance satisfy all requirements set forth in 

this Section. Upon EPA acceptance Respondent must execute and/or otherwise finalize all 

instruments or other documents required in order to make the selected financial assurance legally 

binding. Respondent must submit all executed and/or otherwise finalized instruments or other 

documents required in order to make the selected financial assurance legally binding to the EPA 

Comptroller's Office, with a copy to EPA's Project Manager, with a transmittal letter, as 

provided in Paragraph 34, above. 

c. Release of Financial Assurance. Respondent maysubmita written request to the 

Director, Land and Chemicals Division, EPA Region 5, that EPA release Respondent from the 

requirement to maintain financial assurance under this Section once EPA and Respondent have 

both executed an "Acknowledgment of Termination and Agreement to Record Preservation and 

Reservation of Right" pursuant to Section XX (Termination and Satisfaction) of the Order. The 

Director, Land and Chemicals Division, EPA Region 5, shall notify both Respondent and the 

provider(s) of the financial assurance within 30 days of determining that Respondent is released 

from all fmancial assurance obligations under this Order. 

d. Retum of Letter of Credit or Surety Bond. EPA shall coordinate with the Respondent 

for the prompt retmn of any originalletrer of credit or surety bond for the Work in EPA's 

possession that is substituted by other financial assurances as approved by EPA consistent with 

Section X (Cost Estimates and· Assurances of Financial Responsibility for Completing the 

Work). 

e. Cancellation of Slirety Bond. EPA shall coordinate with the Respondent for the 

prompt cancellation of any surety bond for the Work in EPA's possession that is substituted by 

other financial assurances as approved by EPA consistent with Section X (Cost Estimates and 

Assurances of Financial Responsibility for Completing the Work). 

36. Performance Failure: 

a. If EPA determines that Respondent (i) has ceased implementing any portion of the 

Work, (ii) is significantly or repeatedly deficient or significantly or repeatedly late in its 

performance of the Work, or (iii) is implementing the Work in a manner that may cause an 

endangerment to human health or the environment, EPA may issue a written notice 

("Perfonnanee Failure Notice") to the Respondent of Respondent's failure to perfonn. The 

notice issued by EPA will specify the grounds upon which such a notice was issued and vvill 

provide Respondent with a period of 4 5 days, or longer if EPA agrees in writing ("Remedy 

Period"), within which to remedy the circmnstances giving rise to the issuance of such notice. If 

the circumstances giving rise to the issuance of such notice are not remedied within the Remedy 

Period, EPA may then issue written notice to the financial assurance provider of Respondent's 

failure to perform. 
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b. Failure by Respondent to remedy the relevant Performance Failure to EPA's 

satisfaction before the expiration ofthe Remedy Period specified in Paragraph 36.a shall trigger 

EPA's right to have immediate access to and benefit of the financial assurance provided pursuant 

to Paragraphs 34.d.i, 34.d.ii, 34.d.iii, 34.d.iv, or 34.d.v. If EPA is unable after reasonable efforts 

to secure payment of funds or performance of Work from the financial assurance provider, then 

upon written notice from EPA, Respondent mnst within 30 days deposit into a trust fund 

approved by EPA, a cash amount equal to the most recent Cost Estimate approved by EPA. 

c. In the event that Respondent initiates dispute resolution as provided in Section Xlti 

(Dispute Resolution) with respect to EPA's decision to declare a performance failure and 

prevails, EPA shall refnnd to Respondent any such unspent funds obtained hy EPA pursuant to 

Paragraph 36(b), consistent with the final EPA Dispute Decision and 40 C.P.R. Part 264, SubpaJi 

H. Such refund shall be contingent upon EPA's acceptance of Respondent's proposal to establish 

substitute financial assurance tmd<:or this Section. Respondent shall then establish and maintain 

the snbstitute financial assmance in accorda1rce with the requirements of this Section so that 

tlrere is no gap in financial assurances. In the event of a dispute, Respondent may release, 

cancel, or terminate the financial assurance required hereunder only in accordance with the final 

EPA Dispute Decision resolving such dispute, this Section, and 40 C.P.R. PaJi 264, Subpa1t H. 

XL RECORD PRESERVATION 

3 7. Respondent must retain, during the pendency of this Order and for at least six years after 

the Order terminates, all data and all fmal documents now in its possession or control or which 

come into its possession or control which relate to this Order. Respondent must notify EPA in 

writing 90 days before destroying any such records, and give EPA the opportunity to take 

possession of any non-privileged docunrents. Respondent's notice will refer to the effective 

date, caption, aJtd docket number of this Order and will be addressed to: 

Director 
Land and Chemicals Division 
EPA, Region 5 
77 W. Jackson Blvd. 
Chicago, IL 60604-3590 

Respondent will also promptly give EPA's Project Manager a copy of the notice. 

3 8. Respondent will not assert any privilege claim concerning any data gathered during any 

investigations or other actions required by this Order. 

XII. STIPULATED PENALTIES 

39. Respondent must, at EPA's sole discretion, pay the following stipulated penalties to the 

United States for violation$ of this Order: 
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a. For failure to submit the Final Corrective Measures Proposal as required in Paragraph 

14: $500 per day for the first 14 days and $1,000 per day thereafter. 

b. For failure to implement according to the approved schedule, the selected fmal 

corrective measures as described in Paragraphs 17 and 18: $3,000 per day for the first 14 days 

and $6,000 per day thereafter. 

c. For failure to submit quruierly progress reports by the dates scheduled in Paragraph 

19, above: $500 per day for the frrst 14 days and $1,000 per day thereafter. 

d. For failure to submit the Final Remedy Construction Completion Report as scheduled 

in Paragraph 19.d: $1,000 per day for the first 14 days and $2,000 per day thereafter. 

e. For failure to timely submit the Cost Estimate or establish or maintain the Assurances 

of Financial Responsibility for Completing the Work as required under Section X (Cost 

Estimates and Assurances of Financial Responsibility for Completing the Work) of the Order: 

$1,000 per day for the first 14 days and $2,000 per day thereafter. 

40. Whether or not Respondent has received notice of a violation, stipulated penalties will 

begin to accme on the day a violation occurs, and will continue to accrue until Respondent 

complies. Separate stipulated penalties for separate violations of this Order will accrue 

simultaneously. However, stipulated penalties shall not accme: (a) with respect to a deficient 

submission under Section VII (Work to Be Performed) and VIII (EPA Approval of 

Deliverables), during the period, if any, beginning on the 31'1 day after EPA's receipt of such 

submission until the date that EPA notifies Respondent of any deficiency; (b) with respect to a 

decision by EPA's Director of the Land and Chemicals Division designated in Paragraph 51 of 

Section XIII (Dispute Resolution),m1til the period, if any, beginning on the 21" day after the 

Negotiation Period begins until the date the EPA Dispute Decision is issued, and (c) during the 

·period beginning on the 31st day after any party initiates mediation as provided for in Paragraph 

48 of Section XIII (Dispute Resolution). 

41. Respondent must pay any stipulated penalties owed to the United States under this 

Section within 60 days of receiving EPA's written demand to pay the penalties, unless 

Respondent invokes the dispute resolution procedures under Section XIII (Dispute Resolution). 

A written demand for stipulated penalties will describe the violation and will indicate the runount 

of penalties due. 

42. Interest will begin to accrue on any unpaid stipulated penalty balance begirming 61 days 

after Respondent receives EPA's demand letter. Interest will accrue at the current value of funds 

rate established by the Secretary of the Treasury. Under 31 U.S.C. § 3717, Respondent must pay 

an additional penalty of six percent per year on any unpaid stipulated penalty balance more than 

90 days overdue. 

19 



43. Respondent must pay all penalties by certified or cashier's check payable to the United 
States of America, or by wire transfer, and will send the check to: 

U.S. Environmental Protection Agency 
Fines and Penalties 
Cincinnati Finance Center 
P.O. Box 79077 
St. Louis, MO 63197-9000 

A transmittal letter stating the nan1e of the SMCO Facility, Respondent's name and address, and 
the EPA docket number of this action must accompany the payment. Respondent will 
simultaneously send a copy of the check and transmittal letters to the EPA Project Manager. 

44. Respondent may dispute EPA's assessment of stipulated penalties by invoking the dispute 

resolution procedures under Section XIII (Dispute Resolution). Except as provided for in 
Paragraphs 40, 52, and 53, the stipulated penalties in dispute will continue to accrue, but need 
not be paid, dming the dispute resolution period. Respondent must pay stipulated penalties and 
interest, if any, according to the dispute resolution decision or agreement. Respondent must 
submit such payment to EPA within 60 days after receiving the resolution according to the 
payment instructions of this Section. 

45. Neither invoking dispute resolution nor paying penalties will affect Respondent's 
obligation to comply with the terms ofthis Order not directly in dispute. 

46. The stipulated penalties set forth in this Section do not preclude EPA fi·om pursuing any 
other remedies or sanctions which may be available to EPA for Respondent's violation of any 
terms of this Order. However, EPA will not seek both a stipulated penalty under this Section and 

a statutory penally for the same violation. 

XIII. DISPUTE RESOLUTION 

47. The Patties will use their best efforts to infom1ally and in good faith resolve all disputes 
or differences of opinion. 

48. If either party disagrees, in whole or in part, with any decision made or action taken 
under this Order, that party will notify the other party's Project J\1anager of the dispute. The 
Project Managers will attempt to resolve the dispute informally. Either party may propose the 
use of nonbinding mediation to facilitate informal dispute resolution. Both Patties must agree in 
V>'fiting to the selection of a neutral mediator and to the initiation of mediation. The mediator 
selected by the Parties must not have any past, present, or future business relationships with the 
Parties, other than for mediation activities; must be provided with a copy of this Order; and must 
agree to the tem1s and conditions for mediation contained in this Order. Either party may · 
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terminate mediation at any time. TI1e Parties agree that they will share equitably the costs of 

mediation, subject to the availability of EPA funds authorized for this purpose as determined by 

EPA in its sole.discretion. The Parties agree that participar1ts in mediated discussions, including 

the mediator, shall execute a confidentiality agreement. 

49. If the Project Managers carmot resolve the dispute informally, either party may pursne the 

matter formally by placing its objections in writing. A written objection must state the specific 

points in dispute, the basis for that party's position, and any tnatters which it considers necessar-y 

for detennination. 

50. EPA and Respondent w111 in good faith attempt to resolve the dispute through formal 

negotiations within 21 days, or a longer period if agreed in writing by the Patties (the 

''Negotiation Period"). During the Negotiation Period, either party may request a conference 

with appropriate senior management to discuss the dispute. 

51. If the Parties are unable to reach an agr·eement during the Negotiation Period, within 14 

business days after completion of the Negotiation Period end, Respondent and EPA's Project 

Manager may submit additional written infonnation to the Director of the La:t1d a:t1d Chemicals 

Division, EPA Region 5. EPA will maintain a record of the dispute, which will contain all 

statements of position a:t1d a:r1y other documentation submitted pmsua:t1t to this Section. EPA will 

allow timely submission of relevant supplemental statements of position by the par·ties to the 

dispute. Based on the record, EPA will respond to Respondent's argrlillents and evidence and 

provide a detailed written decision on the dispute signed by the Director of the Land and 

Chemicals Division, EPA Region 5 ("EPA Dispute Decision"). The Parties agree that in issuing 

the EPA Dispute Decision, the Director of Land and Chemicals Division, EPA Region 5, may 

take into consideration the course of conduct of the Parties under Paragraph 19.c. Respondent 

agrees not to judicially contest any action or decision by EPA pursumt to this Order prior to 

EPA's initiation of a judicial action to enforce this Order, including a:t1 action for penalties or m 

action to compel Respondent's complia:r1ce with the terms a:r1d conditions of this Order. 

52. Disputes over final corrective measures. IfRespondentdispntes EPA's selection of final 

corrective measures, relating to EPA's Final Decision, penalties Vvill not accrue or be assessed on 

matters directly in dispnte for 6 months following EPA's selection of these final corrective 

measures. 

53. If, within 30 days after the EPA Dispute Decision regarding disputed final conective 

measures is provided to Respondent, Respondent notifies EPA in writing that Respondent 

refuses to implement EPA's selected final corrective measures, EPA agrees that Respondent 

shall have no further obligations to perform the disputed selected final conective measures under 

this Order a:t1d the Order shall be terminated with respect Respondent's obligation to perform the 

disputed selected final corTective measures a:t1d with respect to stipulated penalties for 

implementation of the final corrective measures. Provided, however, that nothing in this 

Paragraph should be read to in any way limit EPA's authority to take further enforcement action 
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with respect to the SMCO Facility, including, but not limited to, a separate Order or judicial 
action against the Respondent to implement the disputed selected final corrective measures. 

XIV. FORCE MAJEURE AND EXCUSABLE DELAY 

54. Force majeure, for pwposes of this Order, is any event arising from causes not foreseen 
and beyond Respondent's controLthat delays or prevents the timely performance of any 
obligation nnder this Order despite Respondent's best effmis. 

55. If any event occurs or has occurred that may delay the perfonnance of any obligation 
tmder this Order, whether or not caused by a force majeure event, Respondent must notify EPA 
within two business days after learning that the event may cause a delay. If Respondent wishes 
to claim a force majeure event, within 15 business days thereafter Respondent must provide to 
EPA in writing all relevant infonnationrelating to the claim, including a proposed revised 
schedule. 

56. If EPA detemlines that a delay or anticipated delay is attributable to a force majeure 
event, EPA 'Nill extend in writing the time to perform the obligation affected by the force 
majeure event for such time as EPA determines is necessary to complete the obligation or 
obligations. 

57. If EPA disagrees with Respondent's assertion of a force majeure, then Respondent may 
invoke the Dispute Resolution provision and shall follow the procedures set forth in Section XIII 
(Dispute Resolution). In any such proceeding, Respondent shall have the burden of 
demonstrating by a preponderance of the evidence that the delay or anticipated delay has been or 
v.ill be caused by a force majeure, that the duration of the delay or the extension sought was or 
will be wananted under the circumstances, that Respondent employed reasonable efforts to avoid 
and mitigate the effects of the delay, and that Respondent complied with the requirements of this 
Section. If Respondent satisfies this burden, then EPA shall extend the time for perfmmance as 
EPA detennines is necessary. 

XV. MODIFICATION 

58. This Order may be modified only by mutual agreement of EPA and Respondent, except 
as provided in Section VII (Work to Be Performed). Any agreed modifications will be in 
writing, will be signed by both Parties, will be effective on the date of signature by EPA, and 
will be incorporated into this Order. 

XVI. RESERVATION OF RIGHTS 

59. Nothing in t!J.is Order restricts EPA's authority to seek Respondent's compliance with the 
Order and applicable laws and regulations. For violations of this Order, EPA reserves its rights 
to bring an action to enforce the Order, to assess penalties nnder Section 3008(h)(2) ofRCRA, 
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42 U.S.C. § 6928(h)(2), and to issue an administrative order to perfonn corrective actions or 

other response measures. In any later proceeding, Respondent shall not assert or maintain any 

defense or claim based upon the principles of waiver, res judicata, collateral estoppel, issue 

preclusion, claim-splitting, or other defenses based upon a contention that the claims raised by 

the United States in the later proceeding were or should have been raised here. This Order is not 

a covenant not to sue, release, waiver, or limitation of any rights, remedies, powers, or 

authorities of EPA. 

60. EPA reserves all of its rights to perform any portion of the Work consented to here or any 

additional SMCO Facility characterization, feasibility study, and remedial work as it deems 

necessary to protect human health or the environment. 

61. If EPA detennines that Respondent's actions related to this Order have caused or may 

cause a release of hazardous waste or hazardous constituent(s), or a threat to human health or the 

environment, or that Respondent cannot perfonn any of the Work ordered, EPA may order 

Respondent to stop implementing this Order for the time EPA determines may be needed to 

abate the release or threat and to take any action that EPA detennines is necessary to abate the 

release or tiu·eat. 

62. Respondent does not admit any of EPA's factual or legal determinations. Except for the 

specific waivers in this Order, Respondent reserves all of its rights, remedies and defenses, 

includil1g without limitation all rights and defenses it may have: (a) to challenge EPA's 

performance of Work; (b) to challenge EPA's stop Work orders; (c) regarding liability or 

responsibility for conditions at the SMCO Facility, except for its right to contest EPA's 

jurisdiction to issue or enforce this Order; and (d) arising from any order of the United States 

Bankruptcy Comi issued in the matter of In re General Motors Corp. et al., Chapter 11 Case No. 

09-50026 (REG). Respondent has entered into this Order in good faith without trial or 

adjudication of any issue of fact or law. Respondent reserves its right to seek judicial review of 

EPA actions taken under this Order, including a proceeding brought by the United States to 

enforce the Order or to collect penalties for violations of the Order. 

XVII. OTHER CLAIMS 

63. Respondent waives any claims or demands for compensation or payment under Section 

1 06(b ), 111, and 112 of CERCLA only against the United States or the Hazardous Substance 

Superfund established by 26 U.S. C. § 9507 for, or arising out of, any activity perfonned or 

expense incnrred under this Order. Additionally, this Order is not a decision on preauthorization 

of funds under Section 111(a)(2) ofCERCLA. 

XVIII. INDEMN1FICATION OF THE UNITED STATES GOVERNMENT 

64. Respondent indemnifies, saves and holds harmless the United States, its agencies, 

departments, agents, and employees, from all claims or causes of action arising from or on 
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account of acts or omissions of Respondent or its officers, employees, agents, independent 

contractors, receivers, trustees, and assigns in carrying out activities required by this Order. This 

indemnification will not affect or limit the rights or obligations of Respondent or the United 

States under their various contracts. This indemnification will not create any obligation on the 

pmi of Respondent to indemnify the United States from claims arising from the acts or omissions 

of the United States. 

XIX. SEVERABILITY 

65. If any judicial or administrative authmity holds any pro\~sion of this Order to be invalid, 

the remaining provisions \vill remain in force and will not be affected. · 

XX. TERMINATION AND SATISFACTION 

66. Respondent may request that EPA issue a determination that Respondent has met the 

requirements of the Order for all or a portion of the SMCO Facility. Respondent may also 

request that EPA issue a "conective action complete" or "corrective action complete with 

controls" detennination for all or a portion of the SMCO Facility as described at 67 Fed. Reg. 

9176, dated February 27, 2002. 

67. The provisions of the Order will be satisfied upon Respondent's and EPA's execution of 

an "Acknowledgment of Termination and Agreement on Record Preservation and Reservation of 

Rights", consistent with EPA's Model Scope of Work. 

68. Respondent's execution of the Acknowledgment Vvill affinn its continuing obligation to 

preserve all records as reguired by Section ::\.1: (Record Preservation), to maintain any necessary 

institutional controls or other long terms measures, and to recognize EPA's reservation of rights 

as required in Section ::\.'VI (Reservation of Rights). 

69. It is the intent of the Pmiies, in the event that EPA's Final Decision requires any long 

term operation and maintenance activities, that such activities be conducted pursuant to a 

separate Order to be negotiated by the Patiies and that this Order be terminated consistent with 

tllis Section once agreement is reached on a separate Order for long tenn operation and 

maintenance activities. 

XXI. EFFECTIVE DATE 

70. This Order is effective on the date that EPA signs the Order. 
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IT IS SO AGREED: 

DATE: 9-&-16 

IT IS SO ORDERED: 

DATE: '!- J.\- ;KJJ5 

BY: -~~ 'lZJ(Ya.&%ce 
William l McFarl · , Director 

BY: 

Global Environmental Compliance and 

Sustainability -Remediation 

General Motors LLC 

Margaret M .. Guerriero, Director 

Land and Chemicals Division 

U.S. Environmental Protection Agency · 

Region 5. 
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EXHIBIT 2 

SEPTEMBER 9, 2013 LETTER 

ON DOCUMENT REVIEW PROCESS 



Mr. Edward Peterson 
General Motors LLC 

UNITED STATES ENVIRONMENTAL PROTECTI'c\N ,1\GENC.Y 
REGION 5 

77WEST JACKSON BOULEVARD 
CHICAGO, IL 60604-3590 

S£P -9 2013 
REPLYTOTHEATTENTION OF: ,;, ' 

l 
' 

Global Environmental Compliance & Sustainability 

30200 Mound Road 

MC: 480-111-lN 
Warren, Michigan 48090-9010 

Dear Mr. Peterson: 

GM has worked cooperatively with EPA Region 5 on its RCRA corrective action facilities in the 

region_ Substantial progress has been made ata numbet 'of GM's facilities in the RCRA 2020 

Universe. In addition, GM has demonstrated the attaimnent ofEnviromnental Indicators at a 

ill1mber of GM's RCRA Corrective Action facilities in an expeditious manner. Finally, GM has 

worked with Region 5 to develop common processes and techniques (e.g., Health-Based 

Evaluation of Data to Streamline RCRA Facility Investigations at General Motors Facilities, 

Quality Assurance Project Plan, Databox Figutes) to increase the speed ofRCRA Facility 

Investigations. 

An important component of the progress made at the GM sites has been the practice of the EPA 

Region 5 and GM project managers to use informal meeti11gs, conferenc~ calls and e-mails to 

identify, discuss, and resolve potential issues as early as possible with respect to documents 

submitted by GMto EPA RegionS. It is that process that has allowed both GM and EPA to 

achieve this substantial progress. EPA Region 5 recogriizes GM's Willingness to agree to the 

formal review and approval process, as set forth in the executed Orders on Consent for GM's 

RCRA Corrective Facilities, to which this letter forms an attachment, is premised m part on 

·EPA's intent as set fmth in this letter, with GM's agreement, that any failure by eitht:r EPA or 

GM.to qomply with the informal process described herein does not excuse GM from 

performance m compliance with an}i by the deadlines required by any applicable Order. 

EPA acknowledges that it 1s the h;ttent of both GM and EPA RegionS th11-t GM and EPA Region 

5 project managers will continue to use best efforts to inlplement this process' as corrective action 

work proceeds at various GM facilities in Region 5; the overall goal is timely submission by GM 

of dellverables that are approvable by EPA, without significant additional eornments or revision. 

EPA will focus on the most substantive site issues While providing timely input on deliverables 

to GM. The key elements of this process include the :following: 

Recycled/Recyclable • -Printed with Vegetable Oil Bal?ed InKs 011 100% Recycled Paper {100% Post-Consumer) 



l. In advance of submission of a deliverable to EPA Region 5, the GM project manager 

should notifY the EPA Region 5 project manager of the anticipated date of submission. 
The project managers should then develop a schedule for the review and revision of the 

deliverable consistent with the timelines set forth below. 

2. Upon initial submittal of a deliverable, the EPA Region 5 and GM project managers 

should have an initial fuce-to-face meeting or teleconference, generally within 21 
business days of submittal of the deliverable, or such sh01ter or longer timefran1e as may 

be appropriate depending on the complexity of the site or deliverable. GM should provide 

EPA Region 5 with a written agenda, which may be modified by EPA, at least two 

business days in advance of the initial meeting. 

3. The EPA Region 5 and GM project managers should ensure that all appropriate personnel 

· are in attendance for the initial meeting and each are well prepared to identify any 

questions, seek clarifications and discuss any anticipated issues relevant to their project 

role in order to maxin1ize the productivity of the meeting. The project managers should 
identify the attendees in advance and strive to ensure that the attendees have each 

reviewed the document as appropriate to theirrole in the initial meeting. Follow up 

discussions may be arranged as necessm-y to facilitate additional input from personnel 

unable to attend the initial meeting. 

4. The EPA Region 5 and GM project managers should, in good faith, identify, discuss and 

attempt to resolve all issues in a straightforwm·d and thorough manner with the intent that 

both EPA Region 5 and GM project managers gain consensus on the content of the 
submission. · 

5. At the end of the initial meeting, the project managers for EPA R~gio11 5 and GM should 

endeavor to reach consensus as to specific EPA Region 5 comments that need to be 

addressed by GM in any su\lsequentre-submittal of the document. At the end of this 

meeting, GM and EPA Region 5 should agree to a list of comments, along with any 

preliminary GM response or action, all of which GM will incorporate into a meeting 

summar-y document and provide to EPA Region 5 within approximately five business 
days of the initial meeting. 

6. Upon receipt of the meeting summary document, the EPA Region 5 project manager 

should indicate to GM if corrections to the meeting summary document are necessary or 

if additional comments on the deliverable are anticipated, and, if so, should endeavor to 

provide those corrections or comments within 60 days of receipt of the deliverable, or as 

soon thereafter as reasonably possible. Upon receipt of the EPA Regi~n 5 project · 

manager's conuneuts, the GM project manager should promptly inform the EPA Region 

5 project manager of the anticipated schedule to address those comments. The GM 

project manager should address the EPA Region 5 project manager's comments as soon 

as reasonably possible. 



7. The EPA Region 5 and GMproject managers should strive to complete the comment and 

review process as efficiently and expeditiously as practical. GM shall provide written 

responses to the EPA Region 5 comments in a manner intended to satisfy completely the 

issues and questions raised by EPA Region 5 so that EPA approval is possible without 

significant comment. 

8. EPA acknowledges that site specific facts and circumstances should be taken into 

consideration with respect to this process. 

This process has been shared with the EPA Region 5 project managers working on GM sites with 

the general expectation that it be followed. I trust that GM will share tl1is letter with GM's 

project managers and instruct them likewise. Please note, however, that nothing in this Jetter is 

intended to create a legally binding obligation nor does it supplant any requirement in any order. 

Although EPA acknowledges that the process sel fotih above reflects EPA's cunent intent with 

respect to the future course of dealing ofthe patties, EPA Region 5 may deviate from tllis 

process without GM's consent in the event that EPA determines that it is in the public interest to 

do so. ln the unlikely event of such a circumstat1ce, the Chief of the Remediation and Reuse 

Branch will provide GM with written notice and afford OM an opportunity to meet with EPA 

Region 5 to discuss. 

Please feel free to contact me if you have any questions or concerns. We look forward to 

working cooperatively with GM. 

Sincerely, 

Jose G. Cisneros, Chief 
Remediation and Reuse Braoch 

Land and Chemicals Division 
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Item Description 

EXHIBIT3 

FINANCIAL ASSURANCE COST ESTIMATE 

UPTO APPROVAL OF THE FINAL DECISION 

GM LLC- SAGINAW METAL CASTING OPERATIONS 

SAGINAW, MICHIGAN 

I. FINALIZE CORRECTIVE MEASURES PROPOSAL 

Tota1 Labor 
Disbursements 

II. GROUNDWATER MONITORING (1 Events of 5 Wells) 

Total Labor 
Disbursements/Expenses 

Subtotal 

Subtotal 

IV. NO.8 MOLD LINE MAINTENANCE AND INSPECTIONS (Monthly for 3 years) 

Tota1Labor 
Disbursements/Expenses 

Monthly Subtotal 

Subtotal {36 months) 

TOTAL 

Page 1 of1 

Estimated 
Cost 

$ 20,000 

$ 1,000 

$ 21,000 

$ 8,000 

$ 2,000 

$ 10,000 

$ 200 

$ so 
$ 250 

$ 9,000 

$ 40,000 



PERFORMANC.E BOND 

Date bond executed: 
Effective date: 

PrincipaL .General Motors LLG, 300 Renaissance Center, Detroit, Ml, 48265-3000 

Type of organization: Limited Liability Company 

State of incorporation: Delaware 
Surety(ies): 

EPA Identification Number, name, addres~ .• and corrective ·action amount(s) for each facility gt.iarariteed by 
this bond: 

EPA Identification Number: MIK277668315 

Site: GM- Saginaw Metal Castings Operations (SMCO), 1629 North Washington Avenue,Saginaw, Ml, 

48605 

Corrective Action Amount: $52,950 

Total penal sum of bond: $52,950 
Surety's bond number: 

Know All Persons By These Presents, That we, the Priridpal and Surety(ies) hereto are firmly bound to the 

U.S. Environmental Protection Agency (hereinafter called EPA), in the above penal sum forlhe payment of 

which we bind ourselves, our heirs, executors, administrators, successors, and assigns jointly and seVerally; 

provided that, where the Surety(ies) are corporations acting as co-sureties, we, the Sureties, bind ourselves 

in such sum "jointly and severallyn only for the purpose of allowing a joint action or actions against any or all 

of us, and for all other purposes each Surety binds itself, jointly and severally with the Principal, for the 

payment of such sum only as is set forth opposite the name of such Surety, but if no limit of liability is 

indicated, the limit of liability shall be the full amount of the penal sum. 

Whereas said Principal is required to prOvide financial assurance for corrective action, as a condition of the 

Administrative Order on Consent# __ , and 

Whereas said Principal shall establish a standby trust fund as is required when a su·rety bond is used to 

provide such financial assurance; 

Now, Therefore, the conditions of this obligation are such that if the Principal shall faithfully perlonm 

corrective action, whenever required to do so~ of each facility for which this bond guarantees corrective , 

action, in accordance with the Administrative Order on Consent# __ , pursuant to a!l applicable laWs, 

statutes, rules 1 and regulations, as such laws_, statutes, ru·!es, and regulations may be amended, 

If the Principal shall provide alternate financial assl)rance as specified in the AdminiStratiVe Order ~m 

Consent # __ 
1 
and -obtain the EPA Regional Adhllnistrator's written approval of such assurance, within 90 

days after the date notice of cancellation is received by both the Principal and the EPA Regional 

APfninistrator(s) -from the Surety(ies), then this obligation _·shall be null and void, otherwise it is to remain in 

full force and effect. . 

The Surety(ies) shall become liable on this bond obligation only when the Principal has failed to fUlfill the 

conditions desCribed above. 

Upo-n notification by an EPA Regional AQmlnistrator thaf the Principal has been found in violation ofthe 

corrective action requirements of the Administrative Order on Consent# __ , for a faci!lty for which this 

bond guarantees pertorrriance of corrective action 1 the Surety(ies) shall either pertorm. corrective action in 



accordance with the Adminlstrative Order on Consent# or p!a.ce the corrective aCtion amount 

guaranteed for the facility into the standby trust fund as-di'rected by the EPA Regional Administrator. 

Upon notification by-an EPA Regional Administrator that the Principal has failed to provide alternate -financial 

assurance as specified in the Admlnistfat\ve Order on ConSent# __ , and obtain written approval of such 

assurance from the EPA Regional Administrator(s) during the 90 days following receipt by both the Principal 

and the EPA Regional Admini~trator(s}of a noticeof.cancellation of the bolid, the Surety(ies) shall place 

funds in the amount guaranteed for the faci!ity(ies) into the standby trust fund as directed by the EPA 

Regional Administrator. 

The surety(ies) hereby wah/e{s) notification of amendinents to the Administrative Order on Consent# __ , 

applicable laws, .statutes, rules, .and regulations and agrees that no such amendment sh<3.ll in any way 

alleviate its (their) obligation on this bond. · 

The liability of the Surety(ies) .shall not be discharged by any payment or succession of payments 

herewnder, uhless and until such paytT)ent or payments shall arTiount in the aggtegate to the penal suin of 

the bond, but in no event shall the obligation of the Surety(ieS) hereunder exceed the amount of said penal 

sum. 

The ·surety(ies) may cancel the bond by sending notice of cancellation by certified mail to the owner or 

operator and to the EPA Regional Administrator(s) forlhe Region(s) in which the facility(ies) is (are) located, 

provided, however, that cancellation shall not occur during the 120 days beginning on the date ofreceipt ot 

the notice of cancellation by both the Prindpal and the EPA Regional Administrator(s), as evidenced by the 

return receipts. 

The principal may terminate this bond by sending written notice to the Surety(ies), provided, however, that 

no such notice shall become effective until the Surety(ies) receive(s) Written authorization for termination of 

the bond by the EPA Regional Administrator(s) ofthe EPA Region(s) in which the bonded facility(ies) is (are) 

located. 

ln Witness Whereof, The Principal and Surety(ies) have executed this Performance Bond and have affixed 

their seals on the date set forth abov('. 

The persons whoSe signatures appear belOw hereby certify that they are authorized to execute this surety 

bond on behalf of the Principal and Surety(ies) an.d that the wording of this surety bond is substantially 

equivalentto the wording speCified in 40 CFR 264.151(c) as such regulation was constituted on the date this 

bond was executed. 

Principal 

[Signature(s)] 

Alan G. Gier 

Director, Corporate Ris,_k Management 

[Corporate seal] 

Corporate Surety(ies) 

State of incorpOratiOn: 
Liability limit: $ 

[Signature(s)] 



[Name(s) and tit!e(s)] 

[Corporate seal] 

[For every co-surety, provide signature{s), corporate seal, and olher information in the same manner as for 
Surety above.] 

Bond premium: $ 



TRUST AGREEMENT FOR CORRECTIVE ACTION 

Trust Agreement, the-uAgreement," entered into as of [date) by and between General Motors LLC, a 
Delaware Llmite_d Liability Company, the "Grantor," and The Bank Of New York Mellon, a New York banking 

Corporation, the "Trustee," 

Whereas, the United States EnVIronmental Protecfion Agency, "EPA,'' an agency of the United States 

Government, has established certain regulations applicable to the Grantor, requiring that an owner or 
operator of a hazardous waste :management facility shall provide assurance that funds wlli be available 

when needed for corrective action of the facility, 

Whereas, the Grantor has elected tq establish a trust to provide aU or part of such financial assurance for the 
facilities identified herein., 

Whereas, the Grantor, acting through its dulY authorized Officers, has selected the Trustee lobe the trustee 

under this agreement, -and the Trustee is willing to act as trustee, 

Now, Therefore, the Grantor and the Trustee agrt?e as follows: 

Section 1. Definitions. As used in this Agreement: 

(a) The term "Grantor" means the_owner or operator who ehtefs into this Agreement and any successors or 

aSsigns of the Grantor. 

(~) The term "Trustee" means the Trustee who. enters into this Agreement and any successor Trustee. 

Section 2. Identification of FaciNties -and Cost Estimates. This Agreement pertains to: the facillties and cost 

estimates identified on attach~d Schedule A. 

Section 3. Establishment of Fufld. The Grantor and the Trustee hereby establish a trust fund, the "Fund," for 

the benefit of EPA. The Grantor and the Trustee intend that no third party have access to the Fund except 

as herein prov'ide<;L The Fund is· established initially as consisting of the property, which is acceptable to the 

Trustee, described in Schedule B attached hereto. Such property and any other property subsequently 

transferred to the Trustee is referred to as the Fund, to.geth(3rwith .all earnings and profits thereon, less any 
payments or distributions made by the Trustee pursuant to this Agreement The Fund shall be held by the 

Trustee, IN TRUST, as hereinafter provided. The Trustee shall not be responsible nor shall it undertake any 

respoilsibllity for 'the amo_Lint or adequacy of, nor a:ny duty to colleCt from the Grantor, any payments 
necessary to dischai-ge any liabilities ofthe_Grantor establlshed by EPA. 

Section 4. Payment for Corrective Action. The Trustee shall make payments from the Fund as the EPA 

Regional Administrator shall direct, in wrltihg, to pro'iiidi= for the payment of the costs of corrective action of 

the f-acilities covered by this Agreement. The Trustee shall relmburse the- Grantor or other p~rsons as 
specified bfthe EPA Regional_ Administrator from the Fund for corrective action expenditures in such 
amounts as the. EPA Regional Administrator shall direct in writing. ln addition, the Trustee shall refund to the 
Grantor such atnouflts as the EPA Regional Administrator specifies in Writing. Upon_refund, such funds shall 

no longer constitute -part of the Fund as defined herein. 

Section_ 5.- Pay(Tients Compn'sing the FUnd. Payments made to the Trustee for the Fund shall consist .of cash 

or securities acceptable to the Trustee. 

Section 6. Trustee Man?gemeflt. The Trustee shaH invest and reinVest the principal and income of the Fund 

anti ke'Bp the Fund invested a's a single fund, without distinction betw_een principal and 'income, in 
accordar)ce with general investment policies and gUidelines which the Grantor may communiCate in writing 
to the T(ustee from time to time, subject, however, to the provisions of this section. In investing~ reinvesting, 

exchanglng, selling, and managing the Fund, the Trustee shall discharge his duties withre~pect to the trust 

fund solely in the interest of the benefiCiary and with the care, skill, prudence, and diligence under the 



circumstances then prevailing which persons of prudence, acting in a like capacity and familiar with such 

matters, would use in the conduct of an enterprise of a ·!ike character and with like aims; except that.-

(i) Securities or other obligations of the Grantor, or any other owner or operator of the facilities, or any of 

their affiliates as defined in the Investment Company Act of 194D, as amended, 15 U.S.C. 80a-2.(a), shall 

not be acquired or held, unless they are securities or other obligations of the Federal or a State government; 

(ii) The Trustee is authorized to invest the Fund in time or demand deposits of the Trustee, to the extei-.t 

insured by an agency of the Federal or State government; and 

(iii) The Trustee is authorized to hold cash awaiting investment or distribution uninvested for a reasonable 

tfme and without liability for the payment of interest thereon. 

Section 7. Commingling and Investment. The Trustee is expressly authorized in its discretion: 

{a) To transfer from time to time any or all of the assets of the Fund to any common, commingled, or 

collective trust fund created by the Trustee in which the Fund is eligible to participate, subject to all of the 

provision;:; thereof, to be commingled wfth the assets of other trusts participating therein; and 

(b) To purchase shares in any investment company ·registered under the Investment Company Act of 1940, 

15 U.S.C. SOa-1 et seq., including one which may be created, managed, undef\rllritten, or to which 

investment advice is rendered or the shares of which are sofd by the Trustee. The Trustee may vote such 

shares in its discretiOn. 

Section 8. Express Powers of Trustee. Without in any way limiting the powers and discretions conferred 

upon the Trustee by the other provisions of this Agreement or by law, the Trustee is expressly authorized 

and empowered: 

{a) To sell, exchange, convey, transfer, or otherwise dispose of any property held by IT, by public or private 

sale. No person dealing with the Trustee shall be bound to see to the application of the purchase money or 

to inquire into the validity or expediency of any such sale or other disposition; 

(b) To make, execute, acknowledge, and deliver any and all documents of transfer and conveyance and any 

and all oth~r instruments that may be necessary or appropriate to carry out the powers herein granted; 

(c) To register any securities held in the Fund in its own name or in the name of a nominee and to hold any 

security in bearer form or ln book entry, or to combine certificates representing such securities with 

certificates of the same issue held by the Trustee in other fiduciary capacities, or to deposit or arrange for 

the deposit of such securities in a qualified central depositary even though, when so deposited, such 

securities may be merged and held in bulk ln the name of the nominee of such depositary wlth other 

securities deposited therein by another person, or to deposit or arrange for the deposit of any securities 

issued by the United States Government, or any agency or instrumentality thereof, with a Federal Reserve 

bank, but the books and records of the Trustee shall at all times show that all such securities are part of the 

Fund; 

(d) To deposit any cash in the Fund in interest-bearing accounts maintained or savings certificates issued by 

the Trustee, in its separate corporate capacity, or in any other banking institution affiliated with the Trustee, 

to the extent insured by an agency of the Federal or State government; and 

(e) To conipromise or otherwise adjust all claims in favor of or against the Fund. 

Section 9. Taxes and Expenses. All taxes of any kind that may be Sssessed or levied against or in respect of 

the Fund and all brokerage commissions incurred by the Fund shall be paid from the Fund. All other 

expenses incurred by the Trustee in connectlon.with the administration of this Trust, including fees for legal 

services rendered to the Trustee, the compeesation of the Trustee to the extent not paid directly by the 

Grantor, and all other proper charges and disbursements of the Trustee shall be paid from the Fund. 



Section 10. Annual Valuation. The Trustee shall annually, at least 30 days prior to the anniversary date of 

establishment of the Fund, fumish to the Grantor atid to the appropriate EPA Regional Administrator a 

statement confirming the value of the Trust Any securities in the Fund shall be valued at market value as of 

no more than 60 days prior to the anniversary date of establishment of the Fund. The failure of the Grantor 

to object in writing to the Trustee within 90 days after the statement has been furnished to the Grantor and 

the EPA Regional Administrator shall constitute a conclusively binding assent by the Grantor, barring the 

Grantor from asserting _any claim or liability against the Trustee with respect to matters disclosed in the 

statement. 

Section 11. Advice of Counsel. The Trustee may from time to time consult with counsel, who may be 

counsel to the Grantor, with respect to any question arising as to the construction of this Agreement or any 

action to be taken hereunder. The Trustee shall be fully protected, to the extent permitted by law, in acting 

upon the advice of counseL 

Section 12. T mstee Compensation. The Trustee shall be entitled to reasonable compensation for its 

services as agreed upon ln writing from time to time with the Grantor. 

Section 13. Successor Trustee. The Trustee may' resign or the Grantor may replace the Trustee, but such 

resignation or replacement shalf not be effective until the Grantor has appointed .a successor trustee and this 

successor accepts the appointment. The successor trustee shall have the same powers and duties as those 

conferred upon the Trustee hereunder. Upon the successor trustee's acceptance of the appoir1tment, the 

Trustee shall asslgn, transfer, and pay over to the successor trustee the funds and properties then 

constituting the Fund. lffor any reason the Grantor cannot or does not act in the event of the resignation of 

the Trustee, the Trustee may apply to a court of competent jurisdiction for the appointment of a successor 

trustee or for instructions. The successor trustee shall specify the date on which it assumes administration of 

the trust in a writing sent to the.Grantor, the EPA Regional Administrator, and the present Trustee by 

certified mail10 days before such change becomes effective. Any expenses incurred by the Trustee as a 

result of any of the acts contemplated by this Section shall be paid as provided in Section 9. 

Section 14. Instructions to the Trustee. All orders, requests, and instructions by the Grantor to the Trustee 

shall be in writing, signed by such Persons as are designated in the attached Exhibit A or such other 

designees as the Grantor may designate by amendment to Exhibit A The Trustee shall be fully protected in 

acting without inquiry in accordance With the Grantor's orders, requests, and instructions. All orders, 

requests, and instructions by the EPA Regional Administrator to the Trustee shall be ln writing, signed by the 

EPA Regional Administrators of the Regions in which the facilities are located, or their designees, and the · 

Trustee sh"all act and shall be fully protected in acting in accordance with such orders, requests, and 

instructions. The Trustee Shall have the right to assume, in the absence of written notice to the contrary, that 

no_event constituting a change or a termination of the authority of any person to act on behalf of the Grantor 

or EPA hereunder has occurred. The Trustee shall have no duty to act in the absence of such ord8rs, 

requests, and instructions from the Grantor and/or EPA, except as provided for herein. 

Section 15. Notice of Nonpayment. The Trustee shall notify the Grantor and the appropriate EPA Regional 

Administrator, by certified mail within 10 days following the expiration of the 30-day period after the 

anniversary of the establishment of the Trust, if no payment is received from the Grantor during that period, 

After the pay-in period is completed, the Trustee shall not be required to send a notice of nonpayment. 

Section 16. Amendment of Agreement. This Agreement may be amended by an instrument in writing 

executed by the Grantor, the Trustee, and the appropriate EPA Regional Administrator, or by the Trustee 

and the appropriate EPA Regional Administrator if the Grantor ceases to exist. 

Section 17. ltTevocabi/fty and Termination. Subject to the right ofthe parties to amend this Agreement as 

provided in Section 16, this Trust shaH be irrevocable and shall continue until terminated at the written 

agreement of the Grantor, the Trustee, and the EPA Regional Administrator, or by the Trustee and the EPA 

Regional Administrator, if the Grantor ceases to exist. Upon termination of the Trust, all remaining trust 

property, less final trust administration expenses, shall be delivered to the Grantor. 

Section 18. immunity and Indemnification. The Trustee shall not incur personal liability of any nature in 

connection with any act or omission, made in good faith, in the administration of this Trust, or in carrying out 

any directions by the Gran~or or the EPA Regional Administrator issued in accordance with this Agreement. 



The Trustee shall be indemnified and saved harmless by' the Grantor or from the Trust Fund, or both, from 
and against any personal liability to which the Tr~stee may be subjected by reason of any act or conduct in 
its official capacity, including all expenses reasonably incurred in its defense in the event the Grantor fails to 
provide such defense. 

SeCtion 19. Choice of Law. Ttl is Agreement shall be administered, construed, and enforced according to the 
laws of the State of Michigan. 

Section 20. lnterpretatioil. As used in this Agreement, words in the singular include the plural and words in 
the plural include the singular. The descriptive headings for each Section of this Agreement shall not affect 
the interpretation or the legal efficacy of this Agreement. , 

In Witness Whereof the parties h~ve caused ·this Agreement to be executed by their respective officers duly 
authorized and their corporate seals to be hereunto ·9-ffixE:d and.attested .. as of the date first above written: 
The parties below certify that the wording of this Agreement is substantially equivalent to the wording 
specified in 40 CFR 264.151 (a)(1) as such regulations were constituted on the date f~rst above written. 

[SignatUre of Grantor] 

[Tille] 

Attest: 

[Title] 

[Seal] 

[Signature of Trustee] 

Attest: 

[Title] 

[Seal] 

State of 
County of 

Ori this [date}, before me personally came [oWner or operator] tb me known, who, being by me duly ·sWorn, 
did depose and say that she/he resides at [address], that she/he is [title] of [corporation], the corporation 
described in and which executed the above instrument; that she/he knows the seal of said corporation; that 
the seal affixed to such instrument is such corporate seal; that it was so affixed by order of the Board of 
Directors of said corporation, and that she/he signed her/his.name thereto by like order, 

[Signature of Notary Public] 



Schedule A 

EPA Identif1cation Number: MIK277 668315 

Site: GM- Saginaw Metal Castings Operations (SMCO), 

1629 North Washington Avenue, Saginaw, MI 48605 

Corrective Action Cost Estimate: $40,000 



Schedule B 

Funding not required for Standby Tmst unless directed by EPA. 





In the matter of: General Motors LLC, Saginaw Metal Casting Operations (MIK 277 668 315). 

Docket Number: RCRA-05-2015-0016 

Copy by certified mail 

Return-receipt requested: 

Copy by email to 

Attorney for Complainant: 

Copy by e-mail to 

Regional Judicial Officer: 

. ,,.~.:.; 

Dated: __ S_EP_2 _3_2_01_5 

CERTIFICATE OF SERVICE 

Mr. William .T. McFarland, Director 

Global Environmental Compliance and Sustainability-Remediation 

General Motors LLC 

MC 480-11-IN 
30200 Mound Road, Building 1-11 
Warren, Michigan 48090 
MIK277668315 

Thomas Krueger 

krueger.thomaslal.epa.gov. 

Ann Coyle 

coyle.arm@epa.gov . 
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